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A Note on Acronyms
The federal government’s department 
responsible for negotiating modern treaties 
has changed its name over the last 40 years, 
several times. Names and acronyms used 
throughout the text include INAC (Indian and 
Northern Affairs Canada); DIAND (Department 
of Indian Affairs and Northern Development; 
and more recently CIRNA (Crown-Indigenous 
Relations Canada).



Prologue: Constitutional Recognition of 
Modern Treaty Rights

2	 Interviewee 5, January 26, 2023

The Constitutional First Ministers’ Conferences of 
the 1980’s resulted in two important catalysts for 
future sustained cooperation among modern treaty 
holders: Constitutional recognition of modern treaty 
rights, and the development of relationships and 
trust among modern treaty organization officials.

Repatriated in 1982, the Constitution of Canada 
included the Canadian Charter of Rights and 
Freedoms. One element of unfinished business 
within the Charter, however, related to the rights of 
Indigenous peoples. The original charter included a 
provision that a series of First Ministers’ Constitutional 
Conferences would be held with respect to section 
91(24) of the Constitution Act, 1867, namely the 
federal authority over “Indians and the lands 
reserved for the Indians.” The consequent First 
Ministers’ Constitutional Conference in 1983 was 
intended to identify and define the rights that were 
being recognized within section 35 of the Charter 
of Rights. During the 1983 First Ministers’ 
Constitutional Conference, Prime Minister Pierre 
Trudeau agreed that the issue of self government 
would be discussed at a series of future First 
Ministers’ Constitutional Conferences. The 

conference also resulted in an amendment to 
section 35 of the charter, specifically:

(3) For greater certainty, in subsection (1) “treaty 
rights” includes rights that now exist by way of 
land claims agreements or may be so acquired.

One observer who participated in the 1983 con
ference notes:

“35(3) For greater certainty, in subsection (1) treaty 
rights includes rights that now exist by way of land 
claims agreements or may be so acquired” is the 
amendment we got into the Constitution. So a 
couple of things about that: First of all, it would have 
been easy to say “For greater certainty, Land Claims 
Agreements are treaties” in that section. But that 

was what the federal government couldn’t get their 
head around. Then Prime Minister Pierre Trudeau 
famously would say: “You don’t make treaties within 
a country; you don’t make internal treaties; treaties 
are external. You don’t make treaties internally.” And 
so federal officials couldn’t agree that what we were 
doing was negotiating treaties. We were negotiating 
land claims agreements, so in the constitutional 
amendment they didn’t say “land claims agreements 
are treaties”. Rather, they equated the rights in land 
claims agreements with the phrase “treaty rights”. 
That’s why you have this sort of tortured wording in 
Section 35(3). But that was the only way in which 
they could do it, to directly equate land claims rights 
with treaty rights. The federal government just 
wouldn’t go for it, but it became very quickly an 
academic distinction because of section 35(3) of 
the Constitution. And the language just changed, 
we all kept referring to the agreements as modern 
treaties. And then ultimately, the Supreme Court of 
Canada started calling them modern treaties. Now 
everybody calls them modern treaties, but we have 
this funny, tortured wording in section 35(3) that 
equates rights and rights rather than agreements 
and treaties.”2

Prime Minister Pierre Trudeau at the 
1983 First Ministers’ Constitutional 
Conference, Ottawa

Map of Modern Treaties in Canada. Photo: Crown-Indigenous Relations Canada 
https://www.rcaanc-cirnac.gc.ca/eng/1573225148041/1573225175098#chp14

If properly implemented, modern treaties 
have great potential. They can be important 
vehicles for meeting Canada’s human rights 

obligations. They can provide a framework for 
mutually beneficial relationships between the Crown 
and Aboriginal peoples. They can contribute to 
the survival and well-being of Aboriginal peoples, 
as peoples.

1	 Coon-Come (2015) 189

Unfortunately, if they are not properly implemented, 
modern treaties also have the potential to perpe
tuate great harm. They can become a tool of dispos-
session. They can be used to disenfranchise and 
marginalize us.1 – Former Eeyou Istchee Grand 
Chief Matthew Coon-Come
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While land claims agreements, what are now known 
as “modern treaties” have constitutional protection 
if desired by Indigenous signatories, Indigenous 
peoples’ rights described in modern treaties that 
were negotiated up until 1982 were not intended by 
Canada to have had Constitutional protection. As 
recalled by Michael McGoldrick, an advisor to 
Makivvik Corporation at the time:

“In the 1980s, I was told by federal officials more than 
once: ‘Inuit pulled a fast one by getting their land 
claims agreements constitutionally protected; Inuit 
would never have got those rights in the agreement 
if we knew that would happen.’ It was as if officials 
were insulted they had to do something. At the time, 
they had no plan on how and when they were going 
to implement the agreement. They just figured 
every once in a while they would do a little some-
thing extra over and above their routine business 
with Inuit. They really saw the agreement as a tool 
for wiping the slate clean of Indigenous title. That 
was their overriding objective. For the rest of it, their 
attitude was we’ll do something to implement the 
agreement when we get around to it and when we 
decide. Things started to change when the James 
Bay and Northern Quebec Agreement became 
constitutionally protected. But it was slow going. 
For the longest time, government lawyers could not 
accept they had no choice with respect to implemen
ting the agreement. Even with the Constitution and 
courts on our side, it was slow going.”3

3	 Interview with Michael McGoldrick, January 16, 2023
4	 Interviewee 5, January 26, 2023

In addition to the gains made at the Constitutional 
Conferences with respect to amendments recogni
zing rights in land claims agreements, the discussions 
among treaty holders around the forums provided 
a unique opportunity for modern treaty holders to 
share experiences and strategies relating to 
negotiating and implementing modern treaties.

“By coming together over the course of the year, 
prior to the First Ministers’ Constitutional 
Conference in 1983 and through the years prepar-
ing for the other First Ministers’ Constitutional 
Conferences, all of the Indigenous organizations got 
to know each other. The organizations’ leaders and 
their staff were all traveling to different cities in 
Canada together. At the same time, we were 
meeting together and planning strategies. We were 
looking for consensus and sometimes finding and 
sometimes not. But the interpersonal relationships, 
certainly in my experience, started really with all of 
those activities around the constitutional conferences. 
That’s when we got to know each other. We had 
known each other a bit, but never all of us at the 
same time in the same room, often on the same 
plane and the same hotels in Yellowknife or 
Edmonton or Halifax, or wherever this traveling 
roadshow would go over the course of the next 
four years.”4

Introduction

The evolution of policy and practice with respect to implementing 
modern treaties has been a difficult and hard-fought collaborative 
effort among modern treaty organizations. This chapter describes 
watershed events in the formation of the LCAC, and its advocacy in 
the quest for full implementation of modern treaties.

Describing Indigenous peoples’ rights, and authorities of Indigenous peoples’ 
representative organizations with respect to lands and resources within 
traditional territories, modern treaties require ongoing collaboration between 
signatories to ensure that the legal obligations and overarching goals of the 
agreements are achieved. This chapter describes themes and trends in modern 
treaty implementation since the 1970s, and the advocacy of modern treaty 
holders to create a national modern treaty implementation policy.

“Things started to change when the 
James Bay and Northern Quebec 
Agreement became constitutionally 
protected. But it was slow going. For the 
longest time, government lawyers could 
not accept they had  
no choice with respect to implementing  
the agreement.”

Screenshots from  
the Land Claims 
Agreements Coalition 
March 2023 Conference 
in Ottawa. Credit: LCAC 
website and March 
2023 Youth Video
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Canada’s failure to ensure effective and timely 
treaty implementation was the catalyst for the 
formation of the Land Claims Agreements Coalition 
(LCAC), an organizational alliance dedicated to 
lobbying the federal government to live up to both 
its legal obligations and the spirit and intent of 
modern treaties. Relying on research of publicly 
available documents, and interviews and records 
provided by key participants about the formation of 
the LCAC, this chapter provides an overview of the 
LCAC’s efforts over a period of twenty years aimed 
at obtaining a commitment to a whole-of-govern-
ment, comprehensive approach to implementing 
modern treaties in Canada.

The chapter has four sections. The first provides an 
overview of themes and trends in modern treaty 
implementation issues during the first thirty years of 
modern treaty making in Canada, from 1975 to the 
early 2000s. That section elucidates the important 
role played by the Auditor General of Canada in 
bringing attention to the significant and persistent 
failings of the Government of Canada with respect 
to implementing modern treaties, over a span of 
almost forty years. The second section describes 
the formation of the LCAC, and its subsequent 
relationship building and advocacy, focused on 
institutionalizing a whole-of-government approach 
to implementation through the development of a 

national policy, and bureaucratic and political 
mechanisms required to ensure its success. It also 
highlights the role and findings of Parliamentary 
Committees, which examined issues raised by the 
LCAC’s advocacy. The 2008 Senate Committee’s 
findings were instrumental in heightening the issue 
of modern treaty implementation at a political level. 
The third section describes the collaborative 
approach to a National Implementation policy 
development during 2021–22, and the content of 
a new national policy on treaty implementation 
announced almost twenty years after it was first 
sought. The concluding section reflects on the 
progress that the LCAC has made in its mission 
to establish a national implementation policy.

While the main policy goal of the LCAC has been 
to secure federal institutional mechanisms and 
political commitment within the Government of 
Canada needed to achieve the full promise of 
modern treaties, the initiatives and efforts in which 
the LCAC engage are varied and far reaching. This 
chapter focuses narrowly on the story of establishing 
an implementation policy at the federal level. The 
full story of the LCAC remains to be told. Implemen
tation issues with respect to territorial and provincial 
governments are unexplored in this chapter. 
Additionally, various publications, conferences and 
events, political lobbying, and public-facing educa-
tion and advocacy activities of the LCAC are not 
covered. Finally, this chapter is written for a general 
audience rather than an academic one; the authors 
do not utilize a theoretical framework as a method-
ological tool. Instead the authors employed a blend of 
research methods, through interviews and desktop 
research, to explore the pressures and opportunities 
central to the LCAC’s formation, and pursuit of its 
main goal of a national implementation policy.

5	 Throughout this paper the authors use Government of Canada, Canada, and the federal government as interchangeable terms.

There are three important themes with respect to 
the LCAC’s purpose and work which emerge 
throughout this chapter. First is the distinction 
between the fulfillment of treaty obligations, and 
the fulfillment of the ‘spirit and intent’ of modern 
treaties. This issue is a constant irritant in intergov-
ernmental relationships and in multilateral fora, and 
with respect to bilateral relations between individual 
modern treaty holders and Canada.5 Legal 
obligations are contained in the text of provisions 
found within modern treaties. “Spirit and intent” 
references the overarching goals and objectives 
found in preambular or sometimes general 
provision clauses of treaties, and which can be 
divined when considering the treaty as a whole, 
with respect to appreciating the potential of its 
robust fulfilment, as well as its place within a 
constellation of tools available to Indigenous 
modern treaty holders to improve the lives and life 
circumstances of their members, and control their 
own self-determination. An example of this would 
be Canada providing funding to implement modern 
treaties based on a formula bearing no relation to 
need or actual costs. In such a scenario, Canada can 
rightly claim they have fulfilled a treaty obligation, 
even while it is clear to everyone that the funding is 
inadequate, and not living up to the “spirit and intent” 
of the treaty by effectively denying Indigenous 
signatories the means to ensure robust implemen-
tation of their agreements.

A second theme is that while certainty provisions 
are effective upon signing, implementing agree-
ments in ways that Indigenous signatories see the 
benefits, is continually subject to negotiation, and 
government resistance and mismanagement. While 
Canada has immediate access to the benefits of 
modern treaties, namely certainty of rights over 
lands and resources, non-implementation of treaties 
perpetuates ongoing colonization and its impacts 

Photo of LCAC Leaders from the meeting with 
Minister Bernard Valcourt in Ottawa, July 10, 2015, 
L–R: Chief Alphonse Nitsiza, Tłı̨chǫ Government; 
President Sherry Hodgson, Norman Wells Land 
Corporation, Sahtu; Hon. Ethel Blondin-Andrew, 
President, Sahtu Secretariat Incorporated; 
Chief Kevin McKay, Chairperson, Nisg̱a’a Lisims 
Government and Co-Chair, Land Claims 
Agreements Coalition; Hon. Bernard Valcourt, 
Minister, Aboriginal Affairs & Northern Develop
ment; Chief Carl Sidney, Teslin Tlingit Council; 
Hon. Bernard Valcourt, Minister, Aboriginal Affairs 
& Northern Development; President Cathy 
Towtongie, Nunavut Tunngavik Inc. and Co-Chair, 
Land Claims Agreements Coalition; Chief Eric 
Fairclough, Little Salmon Carmacks First Nation; 
Chief Christina Kane, Ta’an Kwach’in Council; 
President James Wilson, Tetlit Zheh Gwich’in 
Council; Chief Noah Swappie, Naskapi Nation.

Photo of LCAC leaders and officials in Ottawa, 
2017. Photo: Alastair Campbell.

Prime Minister Justin Trudeau speaks at the Modern Treaty and Self Governing 
First Nations – Prime Minister Forum in Ottawa, November 01, 2017. Photo: 
Government of Canada.
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which modern treaties were intended, in part, to end. 
Specifically it perpetuates a dominant-subordinate 
power dynamic and undermines the trust between 
treaty partners that is necessary to undertake the 
collaboration required to make treaties work. It also 
often results in resources being diverted to under-
write disputes rather than realize the beneficial 
potential of agreements, and modern treaty holders 
cannot undertake the development of their organiza
tions in effective and meaningful ways. It also works 
to undercut the benefits of modern treaties to those 
who need it most. Modern treaty governments and 
organizations without adequate funding or implemen
tation of treaty provisions cannot provide employment, 
foster economic opportunity, and promote wellness 
and healing among their members to the same extent 
as recognized and well-resourced organizations. 
Ultimately, the double blow of rights certainty and 
treaty non-implementation works to further 
entrench the colonization dynamic and attendant 
social suffering that are the predictable outcomes 
of colonial control.6

A third theme that emerges as the chapter unfolds 
is the necessity for an institutionalized set of 
mechanisms to ensure treaty implementation is a 
whole-of-government responsibility that is also 
prioritized within the federal system through 
mechanisms that will withstand the changing 
fortunes of political masters. The lack of such 
mechanisms has been identified repeatedly by 
modern treaty holders and independent observers 
as a significant barrier to effective implementation. 
Institutionalizing effective implementation 
approaches is a complicated task not only through 
the lenses of intergovernmental and internal 

6	 See Irlbacher-Fox, 2009 for an explanation of the relationship between colonial policy and social suffering.

bureaucratic organizational perspectives. Canada 
has no consistent national educational program to 
ensure that its citizens understand modern treaties, 
Indigenous rights, and their country’s colonial past 
and present. A citizenry without the benefit of this 
knowledge cannot be relied on to understand the 
significance of treaty obligations for individuals and 
institutions. Similarly, a bureaucracy without 
mandated cultural safety education and support 
will result in both politicians and bureaucrats being 
expected to work to fulfill treaty obligations without 
the knowledge and awareness necessary to 
understand the significance of their work, and 
possibly without appreciating the importance of 
ensuring that institutionalized mechanisms are 
functioning robustly.

Finally, it is significant that at the time of writing, 
Canada embarked on a collaborative process with 
LCAC members to develop a national modern 
treaty implementation policy, which was released 
during March, 2023, at that year’s Land Claims 
Agreements Coalition Conference. The third 
section describes that policy and the ongoing 
efforts to support its further development and 
implementation. This effort is part of a broader, 
transformational “reconciliation framework” that 
has guided the government of Canada in renewing 
and repairing its relationship with modern treaty 
holder organizations since 2015.

Early Implementation Issues

7	 John Bainbridge, personal communication with Stephanie Irlbacher-Fox, December 11, 2022.
8	 See Coon-Come (2015) 174.

The most important lesson was that when 
you are facing big government it is fatal to 
keep the interaction in the room. “Broaden 

the base of the negotiation” they hammered into us 
every day. In other words, go public, build alliances, 
and wherever possible, bring shit down on the 
government. So we did.7

The first modern treaty to be negotiated in Canada 
was the James Bay and Northern Quebec Agree
ment (JBNQA) (1975). From a federal perspective, 
the rationale for negotiating treaties, from historic 
treaties to the present, is to facilitate land and natural 
resource access by federal and provincial govern-
ments. The JBNQA enabled hydro-electric dams to 
be built on the traditional territory of Indigenous 
peoples in Northern Quebec.8 According for former 
Eeyou Istchee Grand Chief Matthew Coon-Come:

The Land Claims Agreements Coalition website provides public information on behalf of its members, including public education 
and informational resources.

Territory of the James 
Bay and Northern 
Quebec Agreement
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We knew that if we did not negotiate, the develop-
ment on our lands would proceed regardless, and 
conditions would be imposed upon us. We could 
not walk away from this fight.

And so we went to the negotiating table, reluctantly.9

After four years of advocacy and court actions 
between 1971 and 1974, and finally, negotiation, the 
agreement was reached between the Grand 
Council of the Crees/Eeyou Istchee (of Quebec) 
and the Inuit, with Canada and the province of 
Quebec.10 The Naskapi signed the Northeastern 
Quebec agreement in 1978.

However, implementing the federal and provincial 
obligations that had been agreed in exchange for 
certainty of Indigenous rights, and surrender of 
Indigenous lands, became quickly mired in neglect 
and dispute.11 This was due in part because the 
agreement had been negotiated without a plan for 
how it would be implemented. As a result, a series 
of subsequent agreements have been signed 
between the Grand Council of the Crees, Inuit, and 
Naskapi, and Canada and the province of Quebec.

The JBNQA’s signatories quickly found themselves 
in dispute over implementation issues:

9	 Ibid. 175
10	 Since the original agreement, the Grand Council of the Crees/Eeyou Istchee have signed 52 additional agreements with Canada and 

Quebec; they highlight 7 on their website as found December 29, 2022 at https://www.cngov.ca/resources/agreements/
11	 Moss (1989)
12	 Library of Parliament (2009); the footnote substantiating this notes that according to the 2008 report of the Cree-Naskapi Commission, 

the following issues in implementation were noted: The Cree-Naskapi Commission’s enumeration of sources of conflict, as also 
chronicled in its previous reporting of Cree submissions, includes interpretation of key terms in and the term of the JBNQA, its territorial 
application, funding of Cree local government and the CRA, Cree governance, policing, housing, community and economic develop-
ment, funding and programming of education, health and social services, forestry, environmental protection and hydro-electric 
development; Ibid. (Report of the Cree-Naskapi Commission, 2008)., pp. 24–25.

13	 Coon-Come (2015) 171–172

Unlike comprehensive land claims agreements 
concluded after 1984, the JBNQA did not contain or 
require a plan for its implementation, or provide for 
a dispute resolution mechanism. The decades 
since its ratification have been marked by chronic 
Cree grievances related to implementation that 

“often resulted [in] confrontations and conflicts over 
the failure of Canada and Quebec to honour and 
respect their commitments, responsibilities and 
obligations to the Crees under certain terms and 
provisions of the JBNQA.”(15) Numerous legal 
proceedings undertaken by the James Bay Crees 
over this period have also related to implementation. 
Disputes and conflicts over implementation have 
covered a broad range of substantive and process 
concerns.(16)12

Matthew Coon-Come, former Grand Chief of the 
Grand Council of the Crees, described ongoing 
problems in treaty implementation in 2015:

A recurring theme runs through our experiences as 
modern treaty peoples. They are marked by the 
Crown’s failure to implement modern treaties in a way 
that recognizes and respects the spirit and intent of 
the agreements. The Crown has persistently refused 
to see modern treaties for what they are meant to 
be. Treaties are not about extinguishing Aboriginal 
rights. They are about committing to live together, 
with these rights, in a mutually respectful way….

Despite the conclusion of modern treaties, our people 
continue to be under-represented in the education 
system and in business, and over-represented in 
the justice system. The conditions in many of our 
communities parallel those in the world’s poorest 
countries. Gross disparities continue to exist between 
Aboriginal peoples and other Canadians.13

Coon-Come goes on to describe specific examples 
of the impact of non-implementation, describing 
communities living in the shadow of the massive 

“A recurring theme runs through our 
experiences as modern treaty peoples.  
They are marked by the Crown’s failure 
to implement modern treaties in a way 
that recognizes and respects the spirit 
and intent of the agreements.”

hydro-electric development, where most homes 
did not have electricity, running water, or sanitation 
infrastructure, with illness ravaging communities, 
sometimes resulting in deaths.14

There was a fundamental disconnect between the 
promises that had been made to us and the actual 
tools at our disposal as a people to bring those 
promises to life.

Our institutions of self-government remained 
grossly and persistently underfunded. Once the 
dams had been built, and the governments had 
obtained the surrenders and extinguishments that 
they wanted, they had no reason to concern 
themselves with the promises they had made.15

The Office of the Auditor General of Canada has 
played a key role in providing credible, third-party 
analysis of modern treaty implementation. The 
Land Claims Agreements Coalition and individual 
modern treaty holders welcomed the scrutiny of 
the statutory officer’s impartial evaluation of the 
progress of government in fulfilling modern treaty 
obligations, and at times sought its impartial 
attention to persistent implementation issues.

In 1986, in a cursory report of their review of the 
JBNQA implementation, the Auditor General of 
Canada found that in the first ten years of the 
agreement, only two of ten required annual reports 
had been tabled in Parliament.16 In addition, the 
Auditor General found that:

11.108 The fact that government obligations 
were included in the agreement raised native 
expectations that they would be carried out 
within a reasonable time. However, the lack of 
specificity, the failure to dedicate resources to 
the obligations, and the fact that obligations 
were not always assigned to a specific 
department through an approved implemen
tation plan have caused serious problems in 
implementing parts of the agreement. The 
Department has estimated that the cost in 

14	 Coon-Come (2015) 176
15	 Coon Come (2015), 176
16	 Auditor General (2015) at 11.111 
17	 Auditor General (2015)
18	 Ibid. at 11.107
19	 Klein (2021) p. 66
20	 Auditor General (2007) at 3.0–3.75

current dollars of implementing the outstanding 
obligations would be $190 million. As a result 
of a joint review of the implementation of the 
agreement by the Minister of Indian Affairs 
and the Minister of Justice in 1982, Cabinet 
approved increased funding of $61.4 million 
over the period 1982–83 to 1986–87 to satisfy 
some of the obligations in the agreement.17

While the Department of Indian Affairs (INAC) was 
responsible for coordinating implementation within 
the federal government, it appeared to lack the 
necessary authority to compel departments that 
had participated in treaty negotiations to live up 
to their legal implementation obligations.18 No 
explanation was given regarding why funding levels 
were intended to fulfill some, but not all, known 
federal obligations.

During the first decade of JBNQA implementation, 
a second modern treaty, the Inuvialuit Final Agree
ment (IFA), was completed in 1984. Despite the 
nascent difficulties associated with implementing 
the JBNQA, an implementation plan was not 
developed alongside the Inuvialuit agreement. 
Eventually, an implementation agreement was 
reached with the JBNQA in 1990. An implementa-
tion process was established with IRC the same 
year, however, the Inuvialuit process was found to 
be, at best, sporadic.19 As late as 2007, the Auditor 
General found that INAC had still not developed an 
inventory of federal obligations or an implementa-
tion plan for the Inuvialuit agreement.20

“There was a fundamental disconnect 
between the promises that had been 
made to us and the actual tools at our 
disposal as a people to bring those 
promises to life.”
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This was despite the Government of Canada instituting a policy, 
nearly 20 years earlier, that implementation plans must be negotiated 
in tandem with negotiating modern treaties. The Auditor General 
recommended that implementation plans should be negotiated at 
the same time as modern treaties, to avoid delays, court actions and 
misunderstandings about the obligations that should be fulfilled. 
The recommendation was intended to ensure that Canada had an 
organized approach to managing implementation. While Canada 
had adopted this approach to negotiating new agreements, the 
effort did not extend uniformly across all existing modern treaties.

Writing in 2009, Nunavut land claim and implementation advisor 
Terry Fenge and Nunavut Tungavik Incorporated (NTI) (now former) 
President Paul Quassa detailed difficulties in that agreement’s 
implementation:

In 2004 Nunavut Tungavik Incorporated petitioned the 
Commissioner of Environment and Sustainable Development in 
the Office of the Auditor General of Canada to examine the failure 
on the part of DIAND to implement the environmental and 
socio-economic monitoring provisions of the [Nunavut] agreement. 
Soon afterward, a formal audit of implementation of the Gwich’in, 
Nunavut and Sahtu21 agreements by the Auditor General of Canada 
supported the coalition’s analysis and position [on the need for 
Canada to increase its efforts to implement modern treaties].22

With respect to the Nunavut Agreement, difficulties included: 
Canada’s refusal to arbitrate disputes in accordance with arbitration 
provisions in the agreement; failure on the part of DIAND to imple-
ment the environmental and socio-economic monitoring provisions 
of the agreement; (DIAND) could not compel other federal agencies 
to fulfill their obligations under the agreement; and, differences in 
interpretation regarding objectives and obligations, disputes over 
funding, a lack of collaboration and the absence of a process to 
monitor implementation.23 Ultimately, the most significant disputes 
concerned Article 23 (representative public employment) and 
Article 24 (procurement). The latter was finally settled following 
settlement of a lawsuit, the former proceeded to arbitration and is 
pending decision.

21	 While implementation of the Nunavut and Gwich’in agreements was examined 
in the Auditor General’s report of 2003, the 2005 report examined public 
co-management board implementation created in part through the Gwich’in, 
Sahtu and Tłı̨chǫ agreements. This did not constitute an audit of the Sahtu 
agreement.

22	 Policy Options (2008)
23	 Ibid.

Moccasins, older Dene style. 
Created by Marie Louise 
Drygeese, 2015.
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Table 1. Auditor General of Canada – Treaty Implementation Issues 1986–2015 Findings 
and Recommendations27

Report 
Date Treaty Issue

198628 JBNQA In section 11, this report stated that Canada would not correlate specific 
obligations with implementation funding levels or timelines. Lack of 
coordination among departments was found to be problematic and 
where coordination was led by the Indian Affairs Department, it lacked 
authority to compel other departments to undertake tasks. It encouraged 
Canada to negotiate detailed implementation plans alongside agreements, 
and specified elements for inclusion in the plans, including cost implications. 
Finally, the report urged Canada to table the annual reports required in 
the agreement.

1998 Indian and 
Northern Affairs 
Comprehensive 
Land Claims29

In section 14, the report noted that Canada had invested over $2B on 
modern treaty settlements, making the agreements’ implementation a 
concern of all Canadians. It also noted that provinces and territories 
participation in negotiations were also required. Achieving certainty to 
access lands and resources “involves much more than signing an 
agreement. Among other things, successful implementation of settle-
ments is critical to achieving the intent of these treaties. Implementation 
involves hundreds of projects with joint or separate participation of the 
parties. We found deficiencies in implementation, including inadequate or 
non-existent implementation plans, and the need to improve monitoring, 
reporting and evaluating.”

2001 Follow up recom-
mendations of 
1998 report 
Comprehensive 
Land Claims30

In section 12, the Auditor General found that the Indian Affairs 
Department had committed to developing a multi-year evaluation 
framework for modern treaties, as per its recommendations. Further, it 
was exploring with parties to agreements how such an evaluation might 
be done, including performance indicator frameworks. The Department 
did not indicate whether it would provide a full estimated costing of 
negotiating and implementing agreements.

2003 Gwich’in Land 
Claims 
Agreements, 
Nunavut Land 
Claims 
Agreements31

In 2003, the Auditor General found that Indian Affairs should strengthen 
its coordination of modern treaty implementation, and that it consider 
expanding its land claim obligation system database beyond obligations 
to include results and measurable milestones to better understand 
implementation progress.

27	 The Auditor General of Canada has not conducted an audit on land claims agreements implementation since the Fall 2015 audit 
report to Parliament.

28	 Auditor General of Canada (1986)
29	 Auditor General of Canada (1998)
30	 Auditor General of Canada (2001)
31	 Auditor General of Canada (2003)

Frustration with the lack of implementation relating 
to specific obligations, and an overall lack of trust in 
Canada as a treaty partner led to NTI filing a lawsuit 
in December 200624:

NTI’s statement of claim, posted on its Website, 
is very broad and reflects the Inuit view of the 
substantive, procedural, financial and other 
failures by the Government of Canada to fulfill 
its duties and obligations, which were so 
painfully and meticulously negotiated from the 
late 1970s to the early 1990s.25

However, as frustrations over lack of implementation 
of agreements across all treaties attest, the key 
problem was not simply a lack of an implementa-
tion plan. Rather, a critical issue was despite a 
growing number of modern treaties, Canada did 
not establish an inventory of obligations and 
consequent actions for each federal department. 
Nor was there a tracking system to account for 
status reporting on implementing obligations. They 
also lacked a central mechanism to oversee and 
compel different federal departments to identify 

24	 Nunavut Tungavik Incorporated (2006)
25	 Ibid.
26	 See for example the discussion in the findings of https://www.oag-bvg.gc.ca/internet/docs/20050406ce.pdf

and undertake required 
obligations. While a treaty 
obligation management 
tracking system was eventu-
ally put in place, it was found 
to be underdeveloped and not well maintained. The 
Auditor General also made explicit links between 
aspects of land claim implementation and social, 
environmental, and economic impacts, including 
noting economic impacts for example at a territorial 
level, given the way agreements have shaped 
resource management in particular in the 
Northwest Territories.26

Through an external intergovernmental lens, it 
seemed that Canada lacked commitment to 
honoring its legal obligations contained in treaties 
and completing responsibilities contained within 
implementation plans. The following table details 
findings of Auditor General reports regarding treaty 
implementation failings from the years 1986 to 2015.

A home in Old Crow, 
Yukon, home of the 
Vuntut Gwitchin
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Report 
Date Treaty Issue

2010 Land claims in 
relation to deve
lopment of the 
NWT34

Chapter 4, Sustaining Development in the Northwest Territories. Settled 
land claims, an environmental regulatory system, and community capacity 
to participate in skills training and economic development opportunities 
are considered key to sustainable and balanced development in the 
Northwest Territories. The chapter looks at how Indian and Northern 
Affairs Canada, Environment Canada, and Human Resources and Skills 
Development Canada have supported these key measures in the NWT.

2015 Labrador Inuit 
Land Claims 
Agreements35

According to section 3 of the report: “Overall, we found that the federal 
government made progress in implementing selected obligations in the 
Labrador Inuit Land Claims Agreements (LILCA) and related side agree-
ments, but that some challenges remained. We found ongoing differences 
in interpretations between Fisheries and Oceans Canada and the 
Nunatsiavut Government over fisheries-related obligations. We also 
found that Parks Canada has acted upon commitments set out in the 
Labrador Inuit Park Impacts and Benefits Agreement, resulting in 
economic benefits including employment for the Labrador Inuit. Finally, 
we found that the Fiscal Financing Agreement signed by Aboriginal 
Affairs and Northern Development Canada provided financial support to 
the Nunatsiavut Government, which has been important for its self-govern
ment. However, the lack of a federal program for Inuit housing has affected 
the Nunatsiavut Government’s ability to fulfill housing responsibilities it 
received by signing this side agreement.

The report found that the federal land claim obligation tracking system 
was inadequate, and could be expanded to include benefits of implemen
tation. Procurement and contracting issues were found.

In addition the report noted that “These findings are important because 
failing to consistently implement obligations in the LILCA and related side 
agreements jeopardizes the certainty that parties to the agreements 
hoped to achieve. It also affects efforts by all parties to improve the social 
well-being and economic prosperity of the Labrador Inuit. Moreover, the 
federal government risks litigation if its obligations go unfulfilled.” (3.26)

34	 Auditor General of Canada (2010)
35	 Auditor General of Canada (2015)

Report 
Date Treaty Issue

2005 Indian and 
Northern Affairs 
Canada: 
Development of 
Non-Renewable 
Resources in the 
Northwest 
Territories.32

In section 6, the report included recommendations to support the 
co-management boards, as part of the system created through the land 
claims agreements in the NWT. These included providing resources  
for training needs and sharing best practices, clarifications of roles  
and responsibilities.

2007 Inuvialuit Final 
Agreement33

The results of this review bear quoting in full:

3.89 We found that federal organizations had not established the neces
sary processes to meet significant obligations, and that as a result, some 
of the obligations are incomplete e.g. INAC has not developed a process 
for returning to the Inuvialuit control of lands that belong to them. It has 
also taken no measures to address issues stemming from a 2001 
economic measures review, despite repeated commitments to do so.

3.90 We also found that some obligations are being met. In general, 
federal organizations committed to wildlife and environmental sustain-
ability have established effective partnerships with the Inuvialuit and have 
met their environment and wildlife obligations under the Agreement. 
Federal activities related to co-management boards and committees 
were appropriate.

3.91 We found that INAC had not established a focused, strategic 
approach to ensure successful implementation of federal obligations. 
The Department had not identified and formally communicated federal 
obligations to other federal organizations, had not developed a plan for 
implementing federal obligations, and did not monitor or report the 
extent to which federal obligations were met. We also found that INAC 
had not identified performance indicators or monitored progress 
towards the achievement of the principles of the Agreement.

3.92 Overall, we concluded that although the Inuvialuit Final Agreement 
has existed for 23 years, INAC has yet to demonstrate the leadership and 
the commitment necessary to meet federal obligations and achieve the 
objectives of the Agreement.

32	 Auditor General of Canada (2005)
33	 Auditor General of Canada (2005) and Standing Committee on Public Accounts (2007)
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could [approach the Inuvialuit] and the Sahtu 
to participate.

One important group that came to the conference 
was the Nisg̱a’a. Their legal counsel Jim Aldridge 
was very keen and he was one of those instrumental 
in subsequently forming the LCAC into something 
permanent.

Later that year the feds changed their negotiator [to 
one] who was higher up the DIAND food chain. In 
that year, we had formally applied to go to the 
moribund Nunavut Arbitration Board with 17 issues. 
The feds came back with an offer of conciliation if 
we would drop the arbitration requests. We agreed 
and they brought in Thomas Berger, who swept all 
the funding issues away (i.e. told us to settle them 
immediately, which we did in the space of one 
morning) so that he could concentrate on 
Article 23.”37

The above recollection illustrates that for modern 
treaty holders, frustrations with Canada’s approach 
to land claim implementation coalesced around 
both common themes, and agreement-specific 
experiences. There were implementation problems 
for all land claims agreements’ implementation from 
the start, even as the number of agreements grew. 
For example, by the year 2000, a team of consultants 
reviewing Nunavut Land Claim implementation 
concluded that despite almost half of implementa-
tion obligations being completed “a pattern of missed 
deadlines, slow starts, a lot of unproductive and 
extended discussions, backsliding on obligations, 
loss of corporate memory and capacity, and the 
consumption of resources without a full result” 
caused “significant problems in the implementation 
of more complex obligations.”38 A few years later, 
PriceWaterhouseCoopers, a consulting and 
accounting firm, identified that a critical factor in 
the non-fullfilment of the government obligations 
to achieve representative employment levels of 
Inuit (approximately 85%) in all government jobs 
was due in large part to staggeringly low levels of 

37	 John Bainbridge, personal communication with Stephanie Irlbacher-Fox, December 11, 2022.
38	 Vertes et.al. (2000)
39	 Berger (2006) p.30
40	 Campbell, Fenge, and Hanson (2011) p. 37–39

western-based education among Inuit. Later, a 
conciliator’s report by Thomas Berger would show 
that the education system was failing Inuit, and 
consequently undermining their access to govern-
ment employment, and recommended a bilingual 
Inuktitut-English education system as the only sure 
pathway to significantly increase education and 
employment levels.39 Despite all of those findings, 
during discussions about renewing the implemen-
tation plan, the government of Canada indicated 
that findings of the independent five year review 
would have no bearing on the contents of the 
renewed implementation plan, nor did they accede 
to requests to provide additional funding to support 
education, training, and Inuit language supports.40

As a direct result of the common experiences and 
unique frustrations relating to implementation 
failures, leaders of modern treaty organizations 
resolved to share their respective experiences and 
determine whether they might work together to 
improve Canada’s approach to modern treaty 
implementation. According to one observer who 
worked for NTI at the time of the coalition’s formation:

“[The LCAC] was formed following the Redefining 
Relationships Conference held in Ottawa in 2003. 
That is the starting date of the Coalition. I’m not sure 
as to actual meetings and when they decided to call 
themselves the coalition. But it was around then 
that the group was formed and there was a press 
release issued by the conference organizers on 
behalf of the participants, which put forward the 
four principal objectives of the Coalition, which were 
then incorporated into the 4-10 Declaration in 2006.

So it was formed on the basis of dissatisfaction on 
our part and on the part of other modern treaty 
signatories as to the implementation process and 
the failure of the government of Canada to do those 
things required of it under the under the various 
treaties. The James Bay Crees, for example, were 
[at the conference], speaking of their long history of 
dissatisfaction with the implementation of the 
James Bay Northern Quebec Agreement.

Dry fish in Délįnę. 
Photo: Morris Neyelle

The Formation of the Land Claims Agreements 
Coalition

36	 Campbell, Fenge, and Hanson, p.42

Organizations negotiating comprehensive land 
claims had successfully worked together to lobby 
Canada to revise its comprehensive land claim 
policy.36 Realizing that the problems they were 
encountering in implementation were systemic, 
they soon found themselves in conversation again 
once their treaties had been ratified. It quickly 
became apparent to those tasked with implementing 
modern treaties that working together would be 
required to effectively work with Canada over the 
long term:

The negotiations [between the Nunavut 
Tungavik Incorporated and Canada on 
their funding renewal] had become 

acrimonious and DIAND broke them off. It was at 
this point that we decided to reach out to all the 
other land claims organizations across the country 
so that we could all share experiences. We were 
aware that DIAND operated on divide and rule 
principles and this was a counter to that strategy.

… I contacted [Gwich’in Tribal Council President] 
Richard Nerysoo and met him in Ottawa with Bob 
Simpson. We discussed the idea of a conference in 
Ottawa and they were completely on board. (As it 
happened they were also in negotiations to renew 
the Gwich’in Implementation Plan). They said they 
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The “Redefining Relationships: Learning from a 
Decade of Land Claims” conference, held in Ottawa 
from November 12–13, 2003 is considered a 
watershed moment in land claims agreements 
implementation advocacy in Canada. It marked the 
beginning of the LCAC. Providing a forum to 
discuss common concerns and issues in imple-
mentation, the event was attended by what were 
then the eight modern treaty signatories. The 
modern treaty holders had much to discuss: 
common concerns which for over a decade had 
fallen on deaf ears in government, and individually 
could be dismissed by Canada as one-off issues 
rather than systematic and federal bungling, 

45	 Towtongie (2003)
46	 Klein (2021), p. 76
47	 Auditor General (2003), p. ?

malaise, or lack of cohesive planning. For NTI, the 
recently settled land claims agreements was failing 
in its promise of jobs, training, and procurement for 
Inuit and their businesses.45 Yukon First Nations 
experienced a context where implementation was 
approached as a “check-box” exercise that con-
firmed implementation of legal obligations, rather 
than a forum for ensuring that implementation was 
honoring the spirit and intent of treaties.46 The 
Auditor General noted that a similar approach of 

“box-ticking” and the measurement of success 
being based on events rather than instituting 
measurements assessing progress did not serve 
implementation of the Gwich’in Agreement.47

LCAC formed around four principles:
1.	 Recognition that the Crown in right of Canada, not the Department 

of Indian Affairs and Northern Development, is party to our land 
claims agreements and self-government agreements.

2.	There must be a federal commitment to achieve the broad objectives 
of the land claims agreements and self-government agreements 
within the context of the new relationships, as opposed to mere 
technical compliance with narrowly defined obligations. This must 
include, but not be limited to, ensuring adequate funding to achieve 
these objectives and obligations.

3.	 Implementation must be handled by appropriate senior level federal 
officials representing the entire Canadian government.

4.	There must be an independent implementation and review body, 
separate from the Department of Indian Affairs and Northern 
Development. This could be the Auditor General’s department, or a 
similar office reporting directly to Parliament. Annual reports will be 
prepared by this office, in consultation with Groups with land 
claims agreements.

Source: https://landclaimscoalition.ca/course/modern-treaties-and-self-government/lessons/mtsg-the-four-principles/

For NTI, we had trouble in many areas.41 Article 23, 
which is Inuit employment within government at 
representative levels, is still an issue. Article 24, 
which requires a federal procurement policy that 
recognises the role of Inuit firms in bidding on 
government contracts, was an outstanding issue, 
and was only resolved with the federal government 
in 2019.

So there were these many issues out there that 
needed to be dealt with and that weren’t being 
dealt with effectively, and we had to renegotiate the 
implementation contract, which expired in 2003. 
And when we got into that, we found it very difficult 
to negotiate the revised contract. These were some 
of the things that prompted NTI to join with other 
modern treaty signatories and form the Coalition. 
There was also a review being done by the Auditor 
General of the implementation of the Gwich’in and 
Nunavut agreements that was underway, and 
finished and published at the end of 2003. And we 
were very much aware of that because there was 
contact between us and the Auditor General as that 
review was being undertaken. And one of the 
conclusions was that the government needed to 
focus to meet not simply the obligations construed 
in a narrow legal sense in treaties, but also meet the 
objectives which are contained in treaties and in the 
case of the Nunavut Agreement, the principal 
objectives stated right at the beginning of the 
agreement. There are some broad overall objectives, 
and more specific objectives in particular sections 
of the agreement.”42

Terry Fenge, writing in Keeping Promises: the Royal 
Proclamation of 1763, Aboriginal Rights, and 
Treaties in Canada corroborates the key role played 
by NTI and the Gwich’in Tribal Council (GTC) in the 
formation of the coalition, spurred by shared 
disappointments and frustrations:

41	 See for example the list of issues detailed in Campbell, Fenge, and Hanson (2011), p. 47
42	 Interviewee 1, December 08, 2022.
43	 The Comprehensive Claims Coalition was composed of a group of nations negotiating land claims agreements with Canada, that had 

worked together to lobby the federal government for an improved comprehensive land claims policy.
44	 Fenge (2015), 143

“Beginning in 2001, Nunavut Tunngavik Inc. 
(NTI) was deeply involved with the 
governments of Canada and Nunavut in 
renegotiating the 1993–2003 Nunavut 
Agreement Implementation Plan for a second 
ten-year period. These negotiations broke 
down in acrimony in 2003 as a result of widely 
differing views as to the funding required to 
fulfill obligations. NTI believed that experience 
from the first ten years of implementation 
should guide determination of funding levels 
for the second ten years. Reflecting their 
Cabinet-approved mandate, negotiators for 
the Government of Canada were, however, 
wedded to funding assumptions defined in 
1993. In 2002, NTI shared its implementation 
negotiation experience with other modern 
treaty organizations including some with 
which its predecessor, the Tungavik 
Federation of Nunavut, had cooperated in the 
Comprehensive Claims Coalition43 almost 
fifteen years earlier. Others had similar 
experiences. Indigenous peoples engaged in 
implementing treaties shared the view that 
many implementation problems were not the 
result of local or regional circumstances but 
systemic in nature and stemmed from Ottawa.

In 2002, looking ahead to the tenth 
anniversary of the Nunavut Land Claims 
Agreements and in partnership with the 
Gwich’in Tribal Council, NTI proposed a 
national conference of modern treaty 
organizations to share implementation 
experience. The conference—“Redefining 
Relationships”—was held in Ottawa in 
November 2003. A significant success, with 
more than 350 participants from all regions of 
Canada, the conference convinced the 
leaders of modern treaty organizations of the 
need to work together. Immediately following 
the conference, they established the Land 
Claims Agreements Coalition, elected the 
Nisg̱a’a Nation and NTI to co-chair it, and 
endorsed a four-point program44:
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By 2006, the combination of public advocacy, 
political pressure, and continuing reports from the 
Auditor General had created an ever-increasing 
body of evidence of federal mismanagement of 
treaty implementation, and a growing list of possible 
solutions championed by individual modern treaty 
holders and by the collective. In the intervening years 
between the two conferences, some progress was 
made with the federal government.

Specifically, the federal government tasked a group 
within the Privy Council Office to work collabora-
tively with representatives of the LCAC to develop a 
national policy. According to Campbell, Fenge, and 
Hanson (2011):

In 2004 and accelerating in 2005, a small team of 
technical and legal representatives of Coalition 
members met regularly with civil servants from 
various federal agencies, chaired by the Aboriginal 
Secretariat of the Privy Council Office (PCO) which 
served the Cabinet Committee on Aboriginal Peoples. 
By late Autumn of 2005, these meetings had gener-
ated a preliminary draft implementation policy.53

Another observer recalls:

In 2004 Prime Minister Paul Martin did something 
that people have been wanting to have done for a 
long time, which was to establish an Aboriginal 
Affairs Section in the Privy Council Office to deal 
directly with Aboriginal issues. In other words, the 
lead was taken away from INAC and put into the 
Privy Council Office, which is where it should be.

An experienced former Director General was then 
asked to head up that unit. So either we called him 
or he called us, and said we’d like to talk about this 
developing a new implementation policy. He was 
very interested, and the Prime Minister was very 
interested. And then they gathered together 
representatives of interested bureaucrats from 
other departments, including INAC.

We worked pretty intensively. So the Redefining 
Relationships Working Group would meet internally, 
then we would meet and negotiate with these guys 
on putting together a memorandum of understand-
ing that would set out what we’re going to do to 
develop the new policy. In other words , we couldn’t 

53	 Campbell, Fenge, and Hanson 2011, p. 43, and see Policy Options (2008) accessed December 22, 2022 at 
https://policyoptions.irpp.org/magazines/quebec-1608-2008/implementing-comprehensive-land-claims-agreements/

54	 Interviewee 5, January 26, 2023

go straight into a commitment to develop a new 
policy without working out the parameters of the 
new policy. And we had a draft that was substan-
tively completed by the Fall of 2005. And then they 
sent it off to the Department of Justice, and it came 
back with a zillion edits, but I wouldn’t say many 
matters of real substantive difference, but just being 
a pain in the ass about how you say things. And we 
were mad about some of them.

But then that all just got stuck because that’s when 
the Martin government fell on a non-confidence 
vote. And the other reason it didn’t go faster was 
because the same unit was also negotiating what 
was known as the Kelowna Accord. So the two big 
initiatives that they were doing was the Kelowna 
Accord and the implementation policy, and we were 
obviously not in the same level of importance to the 
government as the Kelowna Accord. But they did 
care. We had a higher level of attention and got a 
whole lot more accomplished in those two years, 
2004 to 2005, than any of us believed we could get 
done. Compared to how long it takes to negotiate 
treaties, decades doing that, and now after two 
years, we were pretty close to finalizing a 
Memorandum of Understanding on a modern 
treaty implementation policy.

And then Prime Minister Harper took over and it all 
fell apart and we went into a time like the fall of 
Rome and the dark ages.”54

The response of the Indian and Northern Affairs 
department indicated that modern treaty organiza-
tions would have to seek a significant shift in federal 
policy in order to achieve the full realization of the 
promise of the treaties that had been signed. As 
noted by Rhiannon Klein in her examination of 
implementing treaties in the Yukon:

In its official response to the [2003 Auditor 
General’s Report] report, INAC48 “fundamentally 
disagree[d]” with the Auditor General’s view, 
arguing that success was defined “as fulfilling the 
specific obligations as set out in the agreements 
and plans” and not by measuring the outcomes49. In 
blatantly disregarding the bigger picture, long-term 
results, and the spirit and intent of these agree-
ments, INAC demonstrated its inability to look 
beyond the letter-by-letter wording.50

Attendance at the conference drew not only 
modern treaty leaders and practitioners; govern-
ment policy makers, academics, and youth were 
also included in the 350 delegates over the two day 
event. The discussions coalesced a shared vision 
for joint action and support among the modern 
treaty holders. It resulted in a coalition, permanently 
co-chaired by Inuit (NTI) and First Nation (Nisg̱a’a 
Lisms Government) representatives, which over 
time grew to its current twenty-six members.

48	 Over the past two decades, the Department responsible for S. 91(24) of the Constitution Act, (1982), has been variously named: Indian 
and Northern Affairs Canada (INAC), Indian Affairs and Northern Development (DIAND), and more recently was divided into two 
departments, Crown-Indigenous Relations Canada (CIRNAC) and Indigenous Services Canada (ISC). The name of the department 
at the time of writing is maintained for direct quotes and elsewhere is referred to variously as above.

49	 Auditor General (2003)
50	 Klein, Rhiannon (2021) p. 90
51	 Land Claims Agreements Coalition, November 2003. “Redefining Relationships: Statement from the Participants at the Redefining 

Relationships Conference”. As found July 27, 2022 at 
https://heinonline.org/HOL/LandingPage?handle=hein.journals/austindlr8&div=39&id=&page=

52	 Interviewee 5, January 26, 2023.

Figure 2: Statement from Redefining Relationships 
Conference51

The conference provided a platform to coalesce 
working relationships among modern treaty holders, 
and position them to continue to work together.

So coming out of the conference was a Redefining 
Relationships Working Group. It was made up of a 
pretty small number of technicians. By the spring 
of 2004, we sent a letter to the Prime Minister using 
the name of Land Claims Agreements Coalition. 
So the name and the four principles were adopted 
after the conference. In terms of working under 
this umbrella, it was a single minded focus on 
national issues.52

“… And we had a draft that was substan-
tively completed by the Fall of 2005. 
And then they sent it off to the 
Department of Justice, and it came 
back with a zillion edits, but I wouldn’t 
say many matters of real substantive 
difference, but just being a pain in the 
ass about how you say things. And we 
were mad about some of them.”
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The “4-10 Declaration”

57	 The Declaration can be found at: https://www.tunngavik.com/documents/publications/2006-12-00-4-10-Declaration.pdf
58	 Land Claims Agreements Coalition, the Four-Ten Declaration. December 2008. As found December 22, 2022 at 

https://sencanada.ca/content/sen/committee/421/APPA/Briefs/LCAC_FourTenDeclaration_e.pdf
59	 Campbell, Fenge, and Hanson (2011), p. 43
60	 Interviewee 1, December 08, 2022

As part of its efforts to continue its advocacy in the 
face of federal government resistance to discuss 
modern treaty implementation, the LCAC issued 
the “4-10” Declaration.57 The Declaration had a dual 
purpose. It was a foundational document for the 
LCAC, describing its intentions and goals. It also 
served as a manifesto articulating four pillars of a 
relationship between individual modern treaty 
holders and Canada. These pillars were viewed by 
the LCAC as commitments essential to creating a 
context conducive to effective implementation of 
modern treaties. The four pillars described neces-
sary supports required for effective implementation, 
including Canada taking an implementation 
approach where senior decision makers would 
have responsibility for a centralized approach to 
implementation premised on federal accountability 
for fulfilling its legal treaty obligations in ways that 
would realize the spirit and intent, or broad objec-
tives, of treaties.

In addition, the LCAC sought oversight of the 
federal approach, which would be monitored by an 
independent body charged with reporting annually 
to Parliament, and preparing its findings in consulta-
tion with affected modern treaty holders. After 2016, 
following a more detailed elaboration and review of 
the concept, the LCAC began to refer to this 
independent body as a Modern Treaties 
Implementation Review Commission.

Augmenting these four pillars were ten principles 
fundamental to effective implementation of modern 
treaties, within a renewed relationship. The principles 
detail the constitutional and legal basis of Indigenous 
peoples’ rights, notably that modern treaties are 
constitutionally protected documents that are part 
of the Canadian constitution. Further, that treaties 
are intended as living documents creating a basis 
for recognizing rather than extinguishing 
Indigenous peoples’ rights, and for establishing a 
cooperative implementation relationship that seeks 
to achieve the full realization of Indigenous rights 

and well-being.58 The declaration also framed the 
implementation of Aboriginal and treaty rights as 

“the most pressing human rights issue facing 
Canadians.”59

The LCAC continued to advocate for change by 
engaging directly with federal politicians and 
officials on developing a national implementation 
policy to guide the federal government in its work. 
One such initiative was a meeting with Conservative 
Senator Gerry St. Germain in Ottawa. A participant 
reflects on the major impact of what was essentially 
a chance meeting:

We thought that we should maybe pursue 
the Senate and see if we could get some 
support from them towards modern treaty 

implementation. So three of us went over and had a 
sit-down and talk with Senator Gerry St. Germain. 
One of the things that Senator Germain mentioned 
was that one of NTI’s staff, had previously lived in his 
area and had once done some work with him. And 
so there was a sort of friendly relationship there. 
Plus, he was himself Metis, and certainly aware of 
Indigenous issues, and we talked about implemen-
tation of the Nunavut Agreement, and so on. And 
then—it was his idea. He said that maybe the 
Senate Standing Committee on Aboriginal Peoples 
could look into the land claims implementation 
issue, and he said: I’ll talk to [Indian Affairs] Minister 
Prentice about it. Then the Committee decided that 
it would look into issues of modern treaty imple-
mentation and that led to the Senate hearings that 
took place in 2007 and 2008.”60

Different members of the coalition had varying 
capacities to participate in discussions with federal 
officials. Competing priorities, as well as the 
geographic location of officials, meant that some 
members of the coalition’s representatives were 
more or less involved in various meetings with 
federal officials to discuss the Memorandum of 
Understanding. Recollections among sources 
indicate that unique bilateral discussions with 
various departments continued to take place 
between individual modern treaty holders on their 
specific issues, separate from any joint efforts.

Writing in 2015, Fenge expanded on the description 
of this process, contextualizing it within the broader 
political circumstances at the time:

In December 2004, Paul Martin, long sympathetic 
to Aboriginal peoples, became prime minister and 
sponsored a series of round tables involving the 
national Aboriginal organizations that culminated in 
the November 2005 Kelowna Accord to fund 
improvements in health, education, sanitation, living 
conditions, and employment. The accord did not 
mention modern treaties, perhaps because the 
coalition was not involved in the round tables that 
preceded it. Be that as it may, in this relatively 
sympathetic political environment, a small team of 
technical and legal representatives of coalition 
members met regularly in 2004 and more fre-
quently in 2005, with civil servants from various 
federal agencies, chaired by the Aboriginal 
Secretariat of the Privy Council Office (PCO), 
which served the Cabinet Committee on Aboriginal 
Peoples. By November 2005, a protocol—
Collaborative Development of a New Implemen
tation Policy—was close to being finalized.

55	 Fenge (2015) 144-145
56	 Interviewee 5, January 26, 2023

This document largely reflected the coalition’s 
interpretation of implementation problems, 
particularly the view that many agencies of the 
Government of Canada were largely and, in some 
cases, entirely ignorant of their modern treaty 
obligations, and that only a formal policy commit-
ment by the federal Cabinet could get them to act in 
a coordinated fashion. For their part, government 
participants in these meetings were adamant that 
an implementation policy not reopen or “sweeten” 
modern treaties, not inflate expectations, and not 
open financial taps.55

However, subsequent to a minority Conservative 
government being elected in January 2006, the 
Cabinet Committee on Aboriginal Peoples and the 
Aboriginal Secretariat of the Privy Council Office, 
which carried out the Cabinet Committee’s direc-
tion, were both disbanded by Canada, and the new 
government refused to meet with the Coalition or 
continue talks on how to resolve problems with 
respect to modern treaty implementation.

Undeterred in continuing their advocacy for a 
national policy, the LCAC issued the “4-10 
Declaration” in 2006.

The political relationship between the Land Claims 
Agreements Coalition and the Government of 
Canada was almost non-existent between 2006 
and 2014. Several Ministers of Indian and Northern 
Affairs refused to meet with the LCAC, with the 
exception of a meeting with Minister Strahl in 2008. 
Recalls one observer:

“We were ignored by all of the Indian Affairs 
Ministers during that time period.

At the first LCAC leadership meeting after the 2006 
election, I can remember people saying: “We’re not 
going to let this stop us, we’re not going to be 
discouraged, it’s a setback, but we’re not going to 
stop.” It was a really positive meeting in many ways. 
It was the one that ultimately led to the 4-10 declara-
tion, and the decision as well for the LCAC to do our 
own policy. Our decision was that if we can’t do a 
policy with them, we’ll do one by ourselves.”56

“We’re not going to let this stop us, we’re 
not going to be discouraged, it’s a 
setback, but we’re not going to stop.”
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Findings of the Senate Committee on Aboriginal Peoples, 2008

64	 Senate of Canada, May 2008 “Closing the Loopholes: Report of the Special Study on the implementation of comprehensive land 
claims agreements in Canada”, Hon. Gerry St. Germain, Chair. As accessed December 22, 2022 at 
https://landclaimscoalition.ca/pdf/080515-Senate_Cttee_Report.pdf

65	 Senate of Canada 2008 p.12
66	 Ibid.
67	 Ibid.
68	 Ibid., p.12
69	 Ibid. p. 12
70	 Ibid. p. 14

The 2008 Standing Committee on Aboriginal 
People special study on treaty implementation was 
prompted in part by general briefings from the 
Auditor General of Canada and the Land Claims 
Agreements Coalition (LCAC) about treaty imple-
mentation failures. This was the first in-depth 
independent study to investigate modern treaty 
implementation. The significance of the study was 
the ability of the Senate, through its findings, to 
speak directly to Parliamentarians and Ministers, 
and by a committee whose majority were members 
of the governing party.

The Committee found that the Government of Canada 
had focused on fulfilling the narrow obligations of 
the treaties instead of the spirit and intent of 
modern treaties, leaving many treaty objectives 
unfulfilled. The committee identified lack of federal 
departmental coordination as adversely impacting 
treaty implementation. These issues were attributed 
to the Department of Indian Affairs continued 
structural colonialism and paternalism shaping its 
lead role in implementation effort approaches.

Hearings of the Committee relied on approximately 
forty witnesses who provided testimony. These 
interventions provided a basis for the committee’s 
deliberations and findings, in addition to written 
submissions. The committee found that witnesses 
articulated two categories of issues: restrictive 
policy approaches and inadequate structures and 
processes for implementation.64

With respect to restrictive policy approaches, 
witnesses testified that a critical factor preventing 
effective implementation was due to profound 
differences in understandings held by the federal 
government, in contrast to modern treaty partners, 
regarding effective treaty implementation.65 LCAC 
members’ submissions indicated Canada chose to 

focus on fulfilling the narrow technical obligations 
of the treaties, as opposed to overall objectives.66 
The office of the Auditor-General had supported 
this analysis through subsequent reports to the 
committee concluding that the federal government 
was not fulfilling the spirit of the modern treaties.67 
Submissions made clear that this narrow approach 
to treaty implementation indicated deliberate 
efforts by federal officials to frustrate treaty 
implementation.68

For example, Kevin McKay of the Nisg̱a’a Nation 
stated:

We made a number of compromises during the 
treaty negotiation process. These compromises 
were hard fought and, we felt, necessary to make 
the Treaty a reality and to achieve recognition of our 
inherent right of self government. However, we now 
find ourselves in the same frustrating position of 
having to continue to fight with government to 
ensure that these opportunities are properly 
implemented and that the spirit and intent of our 
treaty is being respected.69

The Committee found that the federal government 
sought to conclude treaties but did not fully imple-
ment them and that the federal government did not 
put sufficient effort into implementing treaties. For 
example the report quotes an official from the 
Office of the Auditor General as saying:

Another important point that should be noted is that 
in the negotiation of agreements, INAC, Indian and 
Northern Affairs Canada, chairs an interdepartmen-
tal committee. It has everyone around the table and 
they work toward what they will negotiate—bottom 
lines, departmental responsibilities. My understan
ding through the course of the audit is that this 
approach does not exist on the implementation side.70

Reports from Parliamentary Committees, and CIRNAC

61	 Senate of Canada, May 2008 “Closing the Loopholes: Report of the Special Study on the implementation of comprehensive land 
claims agreements in Canada”, Hon. Gerry St. Germain, Chair. As accessed December 22, 2022 at 
https://landclaimscoalition.ca/pdf/080515-Senate_Cttee_Report.pdf

62	 Parliament of Canada. Report of the Standing Committee on Aboriginal Affairs and Northern Development, December 2010. 
Northerners Perspectives for Prosperity. As found December 22, 2022 at 
https://www.ourcommons.ca/Content/Committee/403/AANO/Reports/RP4826989/aanorp03/aanorp03-e.pdf

63	 Government of Canada. September 2013. Audit of the Implementation of Modern Treaty Obligations. As found December 22, 2022 at 
https://www.rcaanc-cirnac.gc.ca/eng/1390222162489/1537295228413

Given the ongoing implementation issues common 
to all modern treaties, the situation caught the 
attention of the Senate Committee on Aboriginal 
Peoples, and also led to the Indian and Northern 
Affairs commissioning its own audit.

As detailed below, hearings and reports generated 
by the Senate Committee allowed for modern 
treaty representatives to detail implementation 
experiences and make constructive suggestions 
for improving modern treaty implementation. The 
Senate’s Standing Committee on Aboriginal Affairs’ 
Honouring the Spirit and Intent of Modern Treaties: 
Closing the Loopholes report, confirmed the 
specific supports that the LCAC advocated for, 
recommending an overhaul of treaty implementa-
tion by establishing a policy confirming elevation of 
implementation oversight within the bureaucracy to 
its leadership, an independent commission to 
monitor progress, and called for an independent 
negotiator to secure required funding.61

Similarly, in December 2010, the House of Commons 
Committee on Northern Development issued a 
report focusing on economic development in the 
North, which included a section on modern treaty 
implementation. In it, the Committee noted that land 
claims non-implementation impacted and hindered  
implementation issues and hindered economic 
development with respect to implementation of 
contracting provisions in the agreements, the 
regulatory system, and dispute resolution.62 In 2013, 
the Department of Indian and Northern Affairs 
issued a report of an internal audit on land claims 
implementation, committing to a proactive monitoring 
approach, improving internal obligation reporting to 
support more effective monitoring, and committing 
to educating bureaucrats in key implementation 
positions to better orient them to the treaty imple-
mentation context.63

Fishermen 
checking nets on 
Great Bear Lake. 
Photo: Morris 
Neyelle
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gave us a little bit of political profile. In the longer run, 
it may have had a role in leading to the collaborative 
approach that led to the 2015 changes in govern-
ment policy and organization.”73

Ultimately, the Government of Canada chose to 
virtually ignore the report:

“We couldn’t get anywhere with the Indian Affairs 
ministers [between 2006–2014], we were ignored 
by all the ministers. After the Senate gave its report 
there was supposed to be a reaction from the 
government; they are supposed to respond. After a 
year it was a one page response, and the Senate 
report was put up on the shelf. It was amazing how 
they treated one of their old soldiers like Senator 
Gerry St. Germain, who had been as loyal as loyal 

73	 Interviewee 1 December 08, 2022.
74	 Interviewee 5, January 26, 2023.

could be for a long time. And it was a unanimous 
report. But the government didn’t like it, and they just 
ignored it. But the LCAC was maintaining good 
relations with the department. I mean, they still had 
implementation to do. There were still bureaucrats 
who were interested in doing as much as they could, 
good folks within their bounds.”74

During the year during which the Government of 
Canada did not respond to the Senate committee 
findings, the LCAC continued its work. Encouraged 
in part by previous discussions with federal officials 
and the conclusions of the Senate report, members 
moved ahead with developing a model land claims 
policy to attempt to further specify constructive 
solutions to ongoing implementation problems.

Witnesses also noted that the “check box” approach 
to implementation taken by Canada neglects to 
consider looking at implementation from the 
standpoint of whether the circumstances and 
economic prospects of Indigenous peoples are 
materially improved.71

According to the Senate report, the ineffectiveness 
of the dispute resolution process is yet another 
setback to treaty implementation. Where disputes 
arise, modern treaties include processes for dispute 
resolution. When matters cannot be resolved, 
alternative dispute resolution mechanisms such as 
mediation and arbitration can be used where 
suitable. Several treaties include an arbitration 
panel. Such panels can make binding decisions on 
the parties. However, the federal government 
routinely refused to consent to arbitration72, which 
had negative impacts on the treaty relationships. In 
an Auditor General report (2003) examining the 
Nunavut and Gwich’in agreements, there was 
evidence of unhealthy relationships between 
officials due to unresolved issues.

Among witnesses that presented testimonies to the 
Senate committee, there appears to be consensus 
on the inadequacy of structures and processes for 
implementing treaties. Witnesses, including the 
Council of Yukon First Nations, NTI, and the Nisg̱a’a 
Nation, indicated their frustration with lack of 
implementation of treaty obligations requiring 
federal departmental collaboration. While DIAND 
was primarily responsible for overseeing federal 
treaty obligations, they could not compel cooperation. 
During the Senate hearings, DIAND acknowledged 
a lack of “levers and tools” to foster cross-depart-
mental accountability. DIAND officials suggested 
that a centralized accountability mechanism was 
needed, a viewpoint shared by modern treaty holders.

Finally, inadequate funding has been an ongoing 
concern for modern treaty organizations. Without 
adequate funding for the smooth operation of 
governance structures established by Land Claims 
Agreements, modern treaty organizations cannot 
fully function. The delay in negotiating implementa-
tion funding further compounds funding shortfalls. 

71	 Ibid. p. 16
72	 Wright, 2020.

The committee report noted that there were 
unacceptable delays in negotiating implementation 
plans and financing agreements. The Deputy Minister 
of Indian Affairs argued that unlike initial capital 
transfers, ongoing funding of treaties is through the 
normal appropriation process of Parliament. But, 
even when the funding is appropriated, Indigenous 
signatories have been concerned about the absence 
of transparency by the federal government on the 
criteria used to calculate the final allocation.

In its conclusions and recommendations, the 
Committee noted that reconciliation required that 
the spirit and intent of treaties be honored through 
the federal approach to implementation. The report 
highlighted the deep structural and systemic 
failures within the federal government. Committee 
recommendations included establishing a national 
implementation policy and ending the practice of 
refusing to engage in arbitration; establishing a 
central mechanism to oversee implementation; 
convening senior officials from key departments 
and central agencies to ensure coordination of 
treaty implementation; and renewing the approach 
to funding modern treaties.

While the LCAC welcomed the findings of the 
Senate Committee, the Government of Canada was 
less effusive. It responded a year later with a short 
letter from the Minister of Indian Affairs, stating that 
it would proceed with developing guidelines for 
modern treaty implementation, and for developing 
guidelines about when Canada would agree to use 
binding arbitration, including over financial matters. 
Given this inadequate response, the LCAC was 
determined to continue advocating for the signifi-
cant systemic and structural changes within 
government that would counter the longstanding 
difficulties and obstacles that Canada seemed to 
have no immediate intention to correct. According 
to one observer:

“Coalition members liked the report. It was generally 
very supportive of issues that we had raised and 
ways to deal with them. And it did indicate the need 
for government to sit down and talk with members 
of the Coalition and work out some issues. And it 

Intergovernmental Leaders Forum May 2023 in Ottawa, 
Prime Minister (PM) Trudeau and President Aluki Kotierk 
of Nunavut Tungavik Inc (NTI). Photo: Adam Scotti
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The LCAC “Model Policy” for 
Implementing Modern Treaties

75	 Interviewee 1 December 08, 2022.
76	 Land Claims Agreements Coalition. Honour, Spirit and Intent: A 

Model Canadian Policy on the Full Implementation of Modern 
Treaties Between Aboriginal Peoples and the Crown (Nov. 21, 2008)

77	 Interviewee 1 December 08, 2022.

After the development of the 4-10 Declaration at 
the end of 2006, there were still attempts to try 
and work with the federal government to con-

tinue the work that had been done with the Privy Council 
Office. There was basically little response. And then, I think 
it probably would have been sometime in 2007, the 
decision was made: let’s do the policy! Let’s just do what 
the LCAC thinks a policy should look like. So that was done, 
and it was finished in 2008. At the same time, of course, 
the Senate Committee was operating, and their report 
was released just some months before.75

In November 2008, approximately six months after the 
Senate Special Study on implementing comprehensive 
land claims agreements was released, the LCAC issued its 
own Model Policy.76 The policy included an introductory 
section contextualizing the need for a policy within the 
context of Aboriginal rights (national and international), 
reconciliation, and the honor of the Crown in relation to 
constitutionally protected treaties. It emphasized the 
purpose of modern treaties including self-determination 
and economic self-sufficiency, and as tools for promoting 
socio-economic benefits. The intention of the policy was 
to create a framework, within ten specific areas, through 
which Canada would be compelled to address persistent 
failings in its implementation efforts, requiring internal 
structural and systemic changes and mechanisms to 
support the prioritization and successful implementation 
of modern treaties. The policy was not well received by 
the Minister of Indian Affairs at the time:

This was an attempt to try and get the federal government 
to adopt an implementation policy, and it was an outline of 
what we thought that policy should be like. There was a 
meeting held with [Conservative Indian Affairs] Minister 
Strahl. And he suggested that the first page of it, which 
was a draft letter for Prime Minister Harper to sign, would 
not make Harper respond favorably. So we dropped the 
draft letter and Strahl indicated that he would get back to 
us on the Model Policy. But he never did.77

Délı̨nę Drummers perform at the May 2023 
Intergovernmental Leaders Forum in Ottawa. 
Photo:  Adam Scotti
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the LCAC and the collaboration between the LCAC 
and Canada. The changes established included a 
whole-of-government approach through the 
establishment of the DMOC; the creation of a 
Modern Treaty Implementation Office (MTIO) within 
the department of Indian Affairs to coordinate the 
approach; and adopting a Cabinet Directive 
requiring all federal departments to understand and 
integrate modern treaty obligations into their 
policies, programs, and laws.81 The changes also 
included adopting a statement of principles guiding 
treaty implementation82, and developing training 
supports to ensure federal bureaucrats could learn 
about Canada’s treaty obligations to better under-
stand their role in treaty implementation.83

According to a federal press release:

The Whole-of-Government Approach responds to 
many of the April 2015 recommendations of 
Ministerial Special Representative Douglas Eyford 
in his report A New Direction: Advancing Aboriginal 
and Treaty Rights. Mr. Eyford’s calls for stronger 
accountability, oversight and awareness measures; 
for ongoing training of federal officials; and for the 
development of an annual report on the status of 
federal treaty obligations are all addressed by 
this initiative.

The LCAC endorsed the initiatives being taken by 
providing a quote in the press release, saying:

"Members of the Land Claims Agreements Coalition 
consider these measures to be a step forward 
toward better implementation of our modern 
treaties. We will continue to work positively towards 
achieving the full potential and objectives of these 
agreements." Kevin McKay and Cathy Towtongie, 
Co-Chairs, Land Claims Agreements Coalition84

While the Cabinet Directive was developed, in 
response to a decade of calls for such oversight, 
according to Canada it was the recommendations 
of the Eyford Report (2015), which confirmed 

81	 Government of Canada, 2015. Cabinet Directive on Modern Treaty Implementation. As found July 21, 2022 at 
https://www.rcaanc-cirnac.gc.ca/eng/1436450503766/1544714947616

82	 Government of Canada, July 2015. Statement of Principles on the Federal Approach to Modern Treaty Implementation. As found July 
14, 2022 at https://www.rcaanc-cirnac.gc.ca/eng/1436288286602/1539696550968

83	 Government of Canada Press Release, July 2015 as found July 28, 2022 at https://www.canada.ca/en/news/archive/2015/07 
/government-canada-takes-action-establish-effective-whole-government-approach-modern-treaty-implementation.html

84	 Ibid.
85	 Land Claims Agreements Coalition Website, “Implementation Issues”, as found December 22, 2022 at 

https://landclaimscoalition.ca/implementation-issues/

through an independent review, most of the specific 
suggestions of the LCAC contained in the 4-10 
Declaration, and the 2008 Model Policy proposal.

Despite these efforts, it seemed that the new tools 
were not as effective as the LCAC had hoped. In 
response, the LCAC noted that during the years that 
these initiatives were being established, not much 
had changed when it came to implementing 
modern treaties:

“In 2016 and 2017 several new federal offices and 
initiatives were created to work with LCAC members 
on land claim implementation issues. The Modern 
Treaties Implementation Office (MTIO), Assessment 
of Modern Treaty Implications Office (AMTI), 
Performance Management Framework (PMF), 
Modern Treaty Management Environment (MTME), 
and Deputy Minister’s Oversight Committee 
(DMOC), as well as the Reconciliation Secretariat, 
are engaging with LCAC members on a wide range 
of long-standing implementation issues.

While we acknowledge with optimism these recent 
developments at the federal level, little has changed in 
our communities, where funding for critical services 
such as infrastructure and education continues to 
be far below levels in other parts of Canada.

As we have done since our inception in 2003, LCAC 
members continue to insist that the Government of 
Canada meet its obligations and fully implement our 
treaties, for the benefit of all Canadians.”85

The LCAC itself operated on a consensus basis. 
Developing a national policy to guide modern 
treaty implementation had been the Coalition’s 
main goal since prior to the first LCAC conference 
in 2003. While it gained support between 2004 and 
2006 from Canada, including through the discussions 
with federal officials at the Privy Council Office, the 
LCAC continued its internal work on the policy without 
federal collaboration. This work culminated in a Model 
Modern Treaty Implementation Policy being issued by 
the LCAC in November 2008. One participant recalls 
that, through a series of meetings and discussions, 

“every organization that was part of the Coalition at 
the time approved that particular Model Policy.”78

While there was little political level discussion 
between Canada and the LCAC between 2008 and 
2014, officials within the bureaucracy recognized 
that treaty implementation was an obligation that 
Canada could not ignore:

The Senate report did have positive reverberations 
within the bureaucracy . It didn’t have any impact 
politically, but with the Indian Affairs bureaucracy, 
it did.

There was a changing of the guard in the implemen-
tation unit, and an increasing interest in working 
with us to do what could be done. So it must have 
been around 2012 or 2013. We started working with 
the implementation branch on coming up with a 
statement of principles to guide implementation. So 
it was not quite a policy, they didn’t have instructions 
to formulate a policy. But for some reason working 
together on a statement of principles was some-
thing they were able to do.79

While this internal work was proceeding. succes-
sive Ministers had significantly different approaches 
to their portfolio, with some such as Ministers Strahl 
and Duncan, on different occasions refusing to 
meet with Indigenous leaders and LCAC leaders. 
However Minister Bernard Valcourt’s appointment 
to the Indian Affairs portfolio ended an era of being 
shut out at the political level. One participant recalls:

Minister Valcourt was appointed on a Friday, and 
then on the Monday or Tuesday following that, the 
Coalition was having a meeting and he phoned over 

78	 Interviewee 1, December 08, 2022
79	 Interviewee 5, January 26, 2023
80	 Interviewee 1, December 08, 2022

to say he would like to meet us. He had apparently 
had a briefing on the weekend from senior Indian 
Affairs officials and learned a little bit about the 
Coalition and found out that they were meeting and 
he thought “Why not go and meet with them?” And 
so he did. And at this meeting, among other things, 
the anniversary of the Royal Proclamation of 1763 
was raised … To my surprise, the Governor-General 
made opening remarks at that symposium [orga-
nized by the LCAC to celebrate the anniversary of 
the Royal Proclamation], and Minister Valcourt did 
as well. Until then it was very difficult to get a 
meeting with federal ministers. Not that they never 
happened, but the one with Minister Strahl in 2008 
was the last meeting the Coalition had with an 
Indian Affairs Minister. And even at conferences 
during that period, from 2008 to 2013, federal 
Ministers wouldn’t attend. Sometimes they would 
indicate that they would attend, but then they 
wouldn’t show up.

And then following that, there was a development… 
discussions that we had with federal officials that 
led to the development of the Cabinet Directive of 
2015, and the establishment of the modern treaties 
Deputy Ministers’ Oversight Committee (DMOC). 
This was established to coordinate government 
departments with respect to implementing modern 
treaty obligations. And that was one of the 
Coalition’s objectives and one of the 4-10 principles—
that land claims agreements are with the Crown, 
they’re not just with the Department of Indian Affairs. 
The responsibility of all government departments is 
to carry out those responsibilities. So the formation 
of DMOC was part-way to ensuring that happened. 
The Coalition leaders met with Minister Valcourt 
when that was announced, and the leaders were 
supportive. I wouldn’t say they were all 100 per cent 
behind it, but generally very supportive of the 
approach taken. So yes, there was a substantial 
change during his period.80

During the two years he served as Minister of Indian 
Affairs, Minister Valcourt championed mechanisms 
that had been recommended by the LCAC, along 
with the 2008 Senate Committee report and the 
various reports from the Auditor General’s office 
with respect to implementing modern treaties. The 
announcement of the measures lauded the work of 
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Reaching the Goal—the 2023 Collaborative Modern 
Treaty Implementation Policy

86	 This chapter does not cover the discussions which took place between 2021 and completion of the policy in 2023. That process was a 
rapid one which engaged LCAC members’ officials for an intense 18 month period. The policy identifies additional areas within it for 
continued development, and completion of the policy is ongoing through those discussions.

87	 March 2023. Government of Canada. Department of Crown Indigenous Relations and Northern Affairs. Canada’s Collaborative 
Modern Treaty Implementation Policy. Source: https://www.rcaanc-cirnac.gc.ca/eng/1672771319009/1672771475448

88	 2015. Government of Canada. Cabinet Directive on Modern Treaty Implementation, Source: https://www.rcaanc-cirnac.gc.ca/eng 
/1436450503766/1677261907632 2015. Government of Canada, Statement of Principles on the Federal Approach to Modern Treaty 
Implementation. Source: https://www.rcaanc-cirnac.gc.ca/eng/1436288286602/1677261996355

On March 01, 2023, Crown-Indigenous Relations 
Minister Marc Miller announced a new federal 
Modern Treaty Implementation Policy. The policy 
was the result of over twenty years of advocacy by 
the LCAC. The federal government initiated an 
intensive collaborative policy development process 
between Crown-Indigenous Relations and Northern 
Affairs Department (CIRNAC) officials and technical 
representatives from members of the Land Claims 
Agreements Coalition and modern treaty holders 
between 2021 and late 2022.86 Touted as inducting 

“a systemic shift in the federal public service’s 
institutional culture, reflected in behaviour, decision-​
making and actions at every level of the federal 
government,”87 its eight sections and two appendices 
include all of the elements of a policy sought by the 
Land Claims Agreements Coalition.

The policy takes a “whole-of-government approach”, 
ensuring that not just CIRNAC, but all federal 
departments and agencies are required to adhere 
to the policy. This addresses the ongoing issues 
around federal departments refusing to understand 
and address their treaty obligations, and goes some 
way to ensuring that federal departments will no 

longer view treaties as solely the responsibility of 
CIRNAC. This element, described in the policy’s 
purpose section, builds on the Cabinet Directive of 
201588 which established a Deputy Minister’s 
Oversight Committee to promote an executive level 
whole-of-government approach, a Modern Treaty 
Implementation Office to coordinate the approach, 
and a commitment to evaluate the effectiveness of 
the directive. The directive also required central 
agencies to ensure each department assessed 
their modern treaty obligations prior to referring 
any proposals to federal Cabinet, and for the 
federal department of Justice to provide advice 
and guidance to departments on their treaty 
obligations. The policy also noted that the Directive 
was supported by a Statement of Principles on 
Modern Treaty Implementation, which focuses 
mainly on ensuring treaty implementation is viewed 
as a whole-of-government responsibility. The policy 
notes that these efforts fell short of the mark in terms 
of explicit direction required to improve modern 
treaty implementation, as evidenced by ongoing 
issues with treaty implementation despite the 
directive and Statement being adopted by Canada.

The policy’s first section provides both the context 
and rationale for the policy’s creation and purpose. 
It acknowledges the complex of legal obligations, 
reconciliation, and honour of the Crown at stake in 
modern treaty implementation. It answers the 
question of why a policy is needed for modern treaty 
holders and the federal government, and the role it 
can play in strengthening their relationship. It also 
confirms that the policy creates an ongoing, colla
borative relationship with respect to the anticipated 
need for the policy to be further developed, and its 
evolution as the relationship progresses over time.

While the second section describes the policy’s 
application and interpretation, the third section 
provides twelve principles guiding Canada’s overall 
implementation approach. These principles 
acknowledge a mix of legal obligations, policy goals, 
contextual antecedents, and evolving realities that 
shape modern treaty implementation. As a policy 
document, it is unique in its commitment to ongoing 
evolution of the treaty implementation relationship, as 
well as its acknowledgement of the failure of Canada’s 
colonial approach to treaty implementation in the 
past, and articulating principles intended to achieve 

“transformative change” in the relationship between 
Canada and modern treaty holders.

These principles support the fourth section, which 
articulates a high level evaluative framework to 
guide treaty implementation. This framework 
responds to the “spirit and intent” of the content of 
the modern treaties themselves, indicating how 
implementation in six categories of treaty responsi-
bilities can be measured at a high level. Broadly, this 
section seeks to describe objectives being met 
through evidence of modern treaty holders being 
better able to undertake their treaty responsibilities, 
by being better supported by Canada in its own role 
and through a more collaborative relationship.

The policy also guides Canada’s officials with treaty 
implementation responsibilities by narrowing their 
discretion to interpret their responsibilities. Through 
its fifth section, the policy calls for public servants 
to increase their own cultural competency, work 
collaboratively, and seek to remove barriers to 
treaty implementation. This guidance is further 
enhanced in the sixth section of the policy, by 
requiring leadership at the deputy minister level to 
take modern treaty implementation into account 
when developing policies, programs, funding 
criteria, and laws that may have implications for 
modern treaty implementation.

The final two sections speak to the ongoing 
development of the policy and the establishment 
of ongoing monitoring and evaluation mechanisms. 
The seventh section commits Canada and modern 
treaty partners to jointly review and evaluate the 
policy every five years. The eighth section describes 
eleven additional areas of the policy that will undergo 
further development through a collaborative policy 
development process. The Annexes commit to three 
key elements of the LCAC’s original policy goals: 1) a 
permanent annual intergovernmental leaders forum 
including the Prime Minister, and a intergovernmen-
tal policy forum that will be able to address specific 
and cross cutting policy issues in implementation, 
and 2) establishing an independent oversight and 
accountability mechanism that will report directly 
to Parliament on modern treaty implementation.

The achievement of the policy, twenty years after 
the LCAC first advocated for its establishment, was 
a hard fought victory. Its creation as an “ever-green” 
document, designed to require ongoing dialogue 
between Canada and modern treaty holders creates 
a renewed focus for the LCAC, as it continues its 
work of completing and bringing to life the policy to 
life as a pathway for realizing the full and effective 
implementation of modern treaties in Canada. 
While there is optimism about its effectiveness, 
continuing work with Canada and determining 
whether the policy achieves its intended goal is the 
newest chapter in the work of the LCAC in their 
ongoing efforts to implement their modern treaties.

PM Trudeau, Federal Cabinet, and LCAC Member Leaders 
and Officials at Intergovernmental Forum May 2023, Ottawa. 
Photo: Adam Scotti
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governments. Based on evidence of needs and 
expenditures, this process marked a fundamental 
shift toward supporting modern treaty implementa-
tion by empowering modern treaty governments 
through establishing evidence based, transparent 
and stable processes on mutually agreed methodo
logies for calculating adequate financial resources 
for treaty implementation.90 The first iteration of the 
policy, establishing an expenditure methodology for 
core governance, was confirmed by all participants 
and the federal government in July 2019.91

However, five of the older modern treaties (Inuvialuit, 
Gwich’in, Sahtu, Makivvik, and Naskapi) were excluded 
from the fiscal process, on the basis that they 
lacked self government agreements. At the same 
time, they received magnitudes less in funding for 
implementation than their self governing counter-
parts despite in some cases exercising significant 

90	 Nicol et al 2019
91	 Government of Canada July 2019

and similar authorities over lands and resources. 
Under federal negotiating mandates at the time of 
their signing, these five modern treaties were 
required to negotiate self government only subse-
quent to their land claims agreements. Left out of 
the self governing Indigenous governments fiscal 
policy development process, Canada belatedly 
entered into a separate process with them. This 
resulted in a protracted three year discussion to 
create an expenditure methodology to fund 
modern treaty holder organization’s core institu-
tional needs, a corollary to the self governing 
Indigenous government’s core governance expen-
ditures. This process had mixed results, and lacked 
many of the features of “collaboration” evidenced in 
the process with the self governing Indigenous 
governments. After the institutional capacity 
funding discussions were completed, and since the 
modern treaty holders have similar and in some 
cases far more authorities with respect to lands, 
resources, and treaty management, Canada 
determined that expenditure methodologies for 

implementing those authorities would require both 
the self governing Indigenous governments and the 
five modern treaty holders to work together within 
a shared process focusing on lands, resources, and 
treaty management. At the time of writing, this 
effort is underway.

The policy shift of the current federal government 
has also resulted in the LCAC realizing its main goal 
of a national implementation policy. Working directly 
with the LCAC, Canada renewed its efforts toward 
creating a national implementation policy in 2021. 

Conclusion

89	 For a discussion and analysis of the policies governing modern treaty negotiation and implementation see Irlbacher-Fox, (2023, 
forthcoming)

After the election of a Liberal government under 
Prime Minister Justin Trudeau in 2015, the federal 
government made significant improvements in its 
policies toward Indigenous peoples, and with 
respect to modern treaty implementation. Within its 

“Reconciliation Framework”, the federal government 
proposed a series of inter-related policy and 
legislative initiatives to address multiple persistent 
issues frustrating progress on rights recognition, 
modern treaty implementation, and infrastructure 
and well-being gaps.89 The Department of Indian 
and Northern Affairs was divided into the depart-
ments of Crown-Indigenous Relations, and 
Indigenous Services. The policy shift recognizing 
Crown-Indigenous relations as a nation to nation 
relationship included establishing distinctions-based 

(Inuit, First Nation, and Metis) policy approaches 
and intergovernmental fora.

One of most important policy developments for 
modern treaty implementation was the federal 
government working collaboratively with modern 
treaty holders to develop an evidence-based, 
collaboratively developed, and transparent 
approach to how self governing indigenous 
governments would be funded to implement their 
agreements. Canada engaged directly with self 
governing Indigenous governments through the 
Self Government Collaborative Fiscal Policy 
Development Process, to create a national policy 
and expenditure methodologies that would be 
used as the basis for providing funding to self 

“After the election of a Liberal govern-
ment under Prime Minister Justin 
Trudeau in 2015, the federal govern-
ment made significant improvements in 
its policies toward Indigenous peoples, 
and with respect to modern treaty 
implementation.”
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